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One of the main difficulties of anarchists today is to explain
how stateless societies will deal with wrongdoers: what will
be the dispute resolution procedure of anarchist societies,
and who will catch and judge criminals in the absence of the
state? It is not controversial to assume that individuals in
any kind of society will have sundry forms of problems, which
will require a complex dispute resolution procedure. In this
respect,  it  is  reasonable,  at  least,  to  ask  for  a  rough
description of this procedure in a stateless society. Since
anarchism is against hierarchy, authority, and coercion, in an
anarchist society, disputes among individuals or groups of
people should be solved in accordance with these egalitarian
values. Traditionally, most classic anarchist thinkers agree
that wrongdoers should not be punished and they should be
treated  humanely.  Nevertheless,  none  of  them  describe  the
dispute  resolution  procedure  of  their  free  anarchist
societies.  This  avoidance  of  blueprints  by  anarchist
philosophers  is  considered  the  weakest  part  of  anarchist
theory. Because the exact procedure of dispute resolution is
not clear, anarchism is criticized on the grounds that it will
lead to chaos instead of stability.

Bob Black, a professional lawyer and an anarchist philosopher,
suggests that we should look at the practices of primitive
stateless societies in order to understand how an anarchist
society would possibly deal with its wrongdoers. Any form of
society  usually  uses  four  methods  of  dispute  resolution
procedure  –  negotiation,  mediation,  arbitration,  and
adjudication. While the first two methods are based on the
principle  of  voluntarism,  the  latter  two  methods  are
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implemented in a non-voluntary fashion by an authoritative
state body. From the aforementioned principles of anarchism,
it  seems  that  an  anarchist  society  would  only  use  the
voluntary methods to solve any problems among individuals or
groups. But how? How can we implement voluntary methods such
as negotiation and meditation, used by primitive stateless
societies, in complex modern societies? Is it possible to
apply the same techniques with high efficiency? What kind of
social structure would be more suitable for voluntary methods
of dispute resolution procedures? And to what extent do the
structures of our complex modern societies deviate from the
structures of primitive stateless societies? Black discusses
these problems in this article.

Ilkin Huseynli

Introduction

In all societies, there’s some trouble between people. Most
societies have processes for resolving disputes. These include

negotiation,  mediation,  arbitration  and  adjudication.[1]  In
their pure forms, negotiation and mediation are voluntary.

Arbitration  and  adjudication  are  involuntary.[2]  The
ethnographic  evidence  shows  “pretty  strongly  .  .  .  that
adjudicatory decision-making as opposed to mediatory activity
is  almost  exclusively  linked  to  the  presence  of  central

government.”[3] The voluntary processes are typical of anarchist
societies, since anarchist societies are voluntary societies.
The involuntary processes are typical of state societies. In

all societies there are also self-help remedies.[4] These are
often  effective  as  social  control,  but  they  only  provide
justice when might and right happen to coincide. In primitive
societies, peace, not justice, is the highest priority.

The voluntary processes deal with a dispute as a problem to be
solved.  They try to reach an agreement between the parties
which restores social harmony, or at least keeps the peace.



The involuntary processes implicate law and order, crime and
punishment,  torts,  breaches  of  contracts,  and  in  general,
rights and wrongs. The difference interests me, among other
reasons,  because  I’m  an  anarchist  who  lives  in  a  statist
society. I’m also a former lawyer. It is hard not to agree
with E.B. Tylor, who wrote that “one of the most essential
things we can learn from the life of rude tribes is how

society can function without the policemen to keep order.”[5]

I  argue  that  voluntary  processes  are  more  effective  in
primitive  societies,  where  there  may  be  no  peaceable
alternatives, than in state societies. But in any society, the
justice of private settlement might be more effective than the
justice of the courts, since the only certain way of ending a
dispute is to convince both parties that an end has been

reached.[6]  The question is which outcome is more convincing.
There will always be some grievants who remain unconvinced,
and some conflicts which later resume, under any system.

Adjudication always, according to Martin Shapiro, raises an
issue of the legitimacy of authority, because the loser may
perceive that he has merely been ganged up on by an enemy

allied to a power wielder.[7] It doesn’t occur to this political
scientist that state authority as such raises a question of
legitimacy. Political philosophers often justify it, sometimes
half-guiltily, by positing a “social contract.” Setting aside
the absurdities of all versions of this theory, which even
many philosophers acknowledge, for my purposes I only want to
draw  attention  to  the  underlying  assumption:  that  consent
confers  authority.  In  a  state  society,  “tacit  consent”
supposedly  legitimates  the  state  –  any  state:  democratic,

fascist, state communist, theocratic, whatever.[8] Of course
this tacit “consent” bears no resemblance to what consent
means in everyday life, where it refers to actual, conscious,
individual, informed agreement to or about specific actions.
Try to imagine a claim of tacit consent to get married. And



marriage, unlike government, really is a contract! Anarchists
like Lysander Spooner and libertarians like Herbert Spencer

have debunked tacit consent.[9] So did David Hume, who was no

anarchist or libertarian.[10]

“Tacit consent” is wholesale consent, imputed consent: consent
to the state and to whatever it does, including adjudication,
which can be one of the less bad things the state does. This
tacit consent to anything, of which the loser is completely
unaware (because it’s only “tacit”), is not something which
will mollify the loser of a civil case, much less the loser of
a criminal case, who is convicted of a crime. In contrast, in
anarchist  societies,  consent  is  retail,  not  wholesale.
Everything is voluntary, although voluntary actions are often
subject to the informal influence of others. This will be
apparent in the case studies which follow. In these societies,
one or both parties may in principle reject mediation (this
rarely  happens),  and  either  party  may  reject  a  mediated
settlement,  but  this  only  occasionally  happens.  This  is
consent  on  specific  occasions  to  specific  procedures  and
settlements. This is real consent. It is reasonable to believe
that, in general, these voluntary mediated settlements, where
that is the procedure, more often finally settle disputes than
adjudication does, where that is the procedure.

Most modern anarchists, like most other moderns, are ignorant
of how disputes are resolved in stateless primitive societies.
And they rarely talk about how disputes would be resolved in
their own modern anarchist society. This is a major reason why
anarchists aren’t taken seriously. I have a lesson for the
anarchists.  But  I  also  have  a  lesson  for  modern  legal
reformers. Using examples, I’ll discuss disputing in several
primitive stateless societies. Then I’ll discuss an attempt to
reform the American legal system which was supposedly inspired
by the disputing process used in one African tribal society.
The idea was to insert mediation into the bottom layer of the
U.S. legal system at the discretion of judges and prosecutors.



It was a failure. I will come to the conclusion that you can’t
graft an essentially voluntary procedure onto an essentially
coercive legal system.

If I’m right, the case for anarchy is strengthened at its
weakest point:  how to maintain a generally safe and peaceful
society without a state. Many anthropologists have remarked

upon this achievement.[11] Few anarchists have. The controversy
over  anarchist  “primitivism”  has  been  almost  entirely
pointless, because it goes off on such issues as technology,
population,  and  the  pros  and  cons  of  various  cultural
consequences of civilization (religion, writing, money, the
state, the class system, high culture, etc.). The possibility
that certain structural features of primitive anarchy might be
viable in – indeed, may be constitutive of – any anarchist
society, primitive or modern, has received no attention from
any anarchist.  Primitivists urge anarchists to learn from the

primitives[12]  – but learn what? How to build a sweat lodge?

Forms of Dispute Resolution

When a conflict arises between individuals – whether or not it
later draws in others – initially, and usually, it may be
resolved  privately  by  discussion.  Negotiation,  a  bilateral

procedure, is undoubtedly a universal practice[13]: “It is the
primary  mode  of  handling  major  conflicts  in  many  simple

societies throughout the world.”[14] In the terminology I adopt

here,[15] where a conflict is resolved by negotiation, there has
been a conflict but not a dispute. There is first a grievance:
someone feels wronged. If she expresses her grievance to the
wrongdoer, she makes a claim. If she gets no satisfaction, she
has  several  alternatives.  She  may  take  unilateral  action,
actively or passively. The active way, “self-help,” is to
coerce or punish the wrongdoer, but, sadly, that is often not

feasible.[16]  Nonetheless,  where  real  alternatives  scarcely
exist, as in the inner city, some people resort to violent



unilateral retaliation.[17] The passive way is “lumping it”: 

caving:   doing  nothing.[18]   This  is  how  many  grievances,
instead  of  rising  to  the  level  of  disputes,  fall  into
oblivion. “You can’t fight city hall” or various other too-
powerful oppressors. Lumping it – avoidance – may also be
universal, but it’s especially common in the simplest and in
the most complex societies: among hunter-gatherers and also in

statist class societies with vast power disparities.[19]

As useful as negotiation can be, it doesn’t always work. It
doesn’t  always  produce  agreement.   Dyads  may  deadlock.  
Whereas in a triad, the decision might be made by majority

rule, or through mediation.[20] Or feelings may run so high that
the parties refuse to talk to each other, or if they do, the

encounter may turn violent.[21] And negotiation isn’t always
fair, because disputants are never exactly equal.  If one
party has a more forceful personality, or a higher social
status, or more wealth, or more connections, if there is a
settlement of the dispute, it is likely to favor him unduly. 
Among the rationales for involving a third party – whether a
mediator, an arbitrator, or a judge – is to equalize the
process by bringing in a participant who is impartial and
independent.   However,  impartiality  is  the  ideal  but  not

always the reality of mediation. [22] The third party may also
serve as a face-saving device for acquiescence in a settlement
which, if negotiated bilaterally, might appear to be (and
might actually be) a surrender to the other side.

If the victim (as he sees himself) voices her grievance to
third parties, now there is a dispute which implicates, if
only in a minor way, the interests of society. A dispute is an

“activated  complaint.”[23]  The  appeal,  whether  explicit  or
implicit, depending on the individual and the society, might
mean calling the police, filing a lawsuit, or just complaining
to people you know. It might mean going to court – the court



of law or the court of public opinion. Mediation (voluntary)
and  adjudication  (compulsory)  are  distinguishable  from
negotiation and self-help inasmuch as they necessarily involve
a third party who has no personal interest in the outcome of

the  dispute.[24]   Mediation  could  be  considered  assisted

negotiation.[25]

Some  primitive  societies  –  especially  the  smallest-scale
societies, the hunter-gatherers – have no customary dispute

resolution processes. Contrary to some statements,[26] “triadic”
dispute processes are not universal.  In these societies, not
only  is  there  no  authority,  there  is  no  procedure  for
resolving disputes or facilitating settlements: no mediator or

arbitrator.[27] Thus, among the Bushmen, interpersonal quarrels
usually arise suddenly and publicly, in camp. They range from
arguments and mockery to fighting, which is usually restrained
by  others  who  are  present,  but  which  occasionally  turns

deadly. Anyone may use lethal force to settle a dispute.[28]  If
the dispute gives rise to ongoing enmity between individuals
(and their associates), often one of the disputants moves away
to join another band (this often happens anyway); or sometimes

the local band separates into two.[29]  This is typical for

hunter-gatherer societies,[30] such as the Eskimos[31] and the

Andaman Islanders.[32] These might be considered active forms of
lumping it. In some other foraging societies, including some
in Australia, avoidance or exile are possible outcomes of
formal  disputing  processes.  “Hunter-gatherer  societies  have
friendly peacemakers, but owing to their largely egalitarian
social organization, they tend not to rely significantly on

mediators . . . “[33]  Stanley Diamond refers to “a historically
profound  distinction  between  crime  and  certain  types  of
violence. In primitive societies, crime tends to be personally

structured, nondissociative and, thereby, self-limiting.”[34]



Studies of the social primates (which is all of them) show
that they, too, have dispute resolution practices. Fights are
common, but, as among foragers, bystanders often break up the
fight, which is usually soon followed by reconciliation. As
among us humans, after couples quarrel, they often reconcile

by having sex.[35] That is a bilateral dispute mechanism.  There
are other such bilateral mechanisms, where reconciliation is
effected, when it is, by mutual behavior.  Reconciliation
procedures  have  been  identified  in  at  least  25  nonhuman

primate societies.[36]  What I find most interesting is that
some primates have third-party dispute resolution procedures

(chimpanzees, for instance, have mediation)[37] despite the fact
that the animals lack language, although they don’t lack other
ways of communicating with each other.

In  more  complex  class  societies,  avoidance  (or,  from

organizations:  “exit”[38])  is  also  common.  Thus  American

suburbia has been called an “avoidance culture.”[39]  But in
modern  urban  society,  avoidance  can  be  more  difficult.
Battered wives, for instance, are not always in a position to
move out. And avoidance, even where practicable, may be just
bowing to superior force. The absence of a formalized dispute
resolution process is arguably why the Kalahari Bushmen, when
studied in the 1960s, had an even higher homicide rate than

the United States at that time.[40]  One ethnographer describes
a New Guinea society where, in his opinion, the absence of
third-party dispute resolution processes is why a dispute over

a pig could escalate into a war.[41] Nonetheless, some primitive
societies  which  lack  even  these  mechanisms  are  reasonably

orderly and peaceful.[42]

In arbitration, the parties (or the plaintiff) empower a third
party  to  hand  down  an  authoritative  decision,  as  a  judge

does.[43] It’s not mediation: “Mediation and arbitration have
conceptually nothing in common.  The one involves helping



people to decide for themselves; the other involves helping

people by deciding for them.”[44]

But arbitration is not adjudication either, because of several
differences.   In  adjudication,  the  decision-maker  is  an
official, an officeholder who is not chosen by the parties. 
There, the third party (the judge) decides according to law –
a law which is not of the parties’ own making and which is
not, for them, a matter of choice.  In the United States, some
business  contracts  and  many  labor/management  collective
bargaining agreements provide for arbitration. Arbitrators are
usually drawn from a body of trained experts: the American
Arbitration Association, which is a membership organization

with codes of professional standards.[45] Often the arbitrator

has  some  expertise  in  the  industry.[46]  The  arbitrator
interprets  and  enforces  a  law  which  the  parties  have
previously  made  for  themselves.

Because arbitration is coercive in its result, and better for
those with more power than for those with less, from the
1980s, many businesses have incorporated mandatory arbitration
clauses into consumer contracts so as to restrict consumer

remedies and keep consumers out of the courts.[47]  One Federal
Circuit Court held that such contracts are unconscionable and

therefore illegal.[48]  The problem became so serious that many

Congressional hearings were held.[49] Nothing resulted. In 2010,
the U.S. Supreme Court upheld consumer arbitration clauses

which preclude judicial review.[50] As a (predictable) result,
“few  plaintiffs  pursue  low-value  claims  and  super  repeat-

players [big business] perform particularly well.”[51]

Sooner  or  later,  Alternative  Dispute  Resolution  (ADL)  is
always  co-opted:  usually  sooner.   However,  in  primitive

societies, arbitration is rare,[52] so I will not be discussing
it any further. If anarchists ever bother to think about such



things,  they  might  consider  whether  there’s  a  place  for
arbitration  in  their  blueprints  for  the  future.  The  more
complex, hierarchic and coercive their societies may be, the
better  suited  they  would  be  to  compulsory  arbitration:
bringing the state back in, on the sly. I am thinking, in
particular, of anarcho-syndicalism.

In adjudication, a dispute – a “case” – is initiated by a
complainant in court. In criminal cases, the complainant is
the state, not a private party, but for present purposes, the
difference from civil cases doesn’t matter. The court is a
previously constituted, standing tribunal. Court proceedings
are initiated voluntarily by a public official or a private
party, but after that, although the litigants still make some
choices, they are subject to pre-existing rules of procedure
and the decisions of the judge. They are always subject to the

pre-existing laws of the state.[53]

Characteristic features of adjudication as an ideal stress
“the use of a third party with coercive power, the usually
‘win or lose’ nature of the decision, and the tendency of the
decision to focus narrowly on the immediate matter in issue as
distinguished from a concern with the underlying relationship

between the parties.”[54] In short: “Judges do not merely give

opinions; they give orders.”[55]

In adjudication (litigation) the case is decided by a judge
who  doesn’t  know  the  parties.  He  doesn’t  care  about  the
background of the dispute. He is not interested in repairing
the relationship between the parties, if they had or have one.
He is not supposed to consider those matters. The judge should
be impartial and disinterested, deciding the cases on the
basis  of  the  parties  presenting  “proofs  and  reasoned

arguments.”[56] His decision “must rest solely on the legal

rules  and  evidence  adduced  at  the  hearing.”[57]  Rules  of
evidence, which are more numerous and complex in the United



States than in any other legal system, narrowly circumscribe
the admission of evidence, especially at trial.  Resolutions
of cases arising from interpersonal disputes are “constrained

in their scope of inquiry by rules of evidence . . . “[58] U.S.
courts are designedly better, in the terminology of Donald L.
Horowitz,  at  identifying  the  “historical  facts”  of  the
particular case (whodunit) than the “social facts” which might
be illustrative of the general circumstances which regularly

give rise to cases like the one at bar.[59]

That doesn’t mean that courts are very good at that either.
Poverty is never put on trial; poor people are put on trial.
But the courts, despite the title of a book by a reform-minded

judge,[60] are never on trial. It isn’t difficult to show that
the ideal of the rule of law, thus institutionalized, is a
failure even on its own terms. Anarchists and others have
shown that repeatedly.

My first topic is mediation as practiced in more or less
primitive  societies,  and  its  implications  for  contemporary
anarchism.  I  emphasize  that  mediation  is  voluntary.  The
parties choose to submit their dispute to a mediator, not for
a  ruling,  but  for  help.  They,  or  sometimes  just  the
complainant,  may  select  the  mediator,  or  he  might  be
“appointed by someone in authority, [but] both principals must

agree  to  his  intervention.”[61]  Mediation  is  not  primarily
concerned with enforcing rules, although, the parties may cite
rules  to  support  their  positions.   In  mediation,  unlike
adjudication,  there  is  no  such  thing  as  irrelevant  or

inadmissible evidence.[62] The purpose of mediation is not to
identify who is to blame, although the parties will do lots of
blaming.  The  purpose  of  mediation  is  rather  to  solve  an
interpersonal problem which, unresolved, will probably become
a social problem.

These forms of dispute resolution I am describing are ideal



types. One legal philosopher, Lon L. Fuller, insists that they
should be kept distinct because each has its own “morality.”
Often in reality they are not so pure (such as the Ifugao
example which follows, which Fuller was accordingly unable to

understand[63]).  Even  the  distinction  between  voluntary  and
involuntary processes, which I consider so important, is often
not a bright-line distinction. Power is insinuated into many

relationships which are not officially or overtly coercive.[64]

If consent can be a matter of degree, nonetheless, one may ask
“what proportion of nonconsensuality is implied in such a
power relation, and whether that degree of nonconsensuality is
necessary  or  not,  and  then  one  may  question  every  power

relation  to  that  extent.”[65]  This,  however,  seems  to  be
universally true: “Adjudication and mediation are in principle
opposites, and can be separated analytically. But they do not
represent historical oppositions;” “There are societies in the
world . . . without formal procedures for judgement, but there

are none without legitimate procedures for mediation.”[66]

One inevitable consequence of involving a third party is that

a  third  party  always  has  his  own  agenda.[67]  That  is  not
necessarily  a  bad  thing.  American  arbitrators  of
business/business and labor/management disputes are chosen and
paid by the disputants, and they might lose their business if
they are perceived to be biased or – so to speak – arbitrary.
Elsewhere, the third party facilitator might be a socially
prominent tribal mediator who strives to build a reputation as
a  successful  problem-solver  (bringing  in  more  mediation

business – for which he, too, is paid[68]). Or he might be an
American judge looking to be re-elected, or aspiring to higher
office.

Undoubtedly  “every  process,  every  institution  has  its
characteristic  ways  of  operating;  each  is  biased  toward
certain types of outcomes; each leaves its distinctive imprint



on the matters it touches.”[69] Third-party dispute deciders or
resolvers  are  usually  of  higher  social  status  than  the

disputants.[70] That may be essential to their effectiveness:
they have to be taken seriously.  Obviously, mediation on
these terms may not be something to be imported, as-is and
unthinkingly, into a neo-anarchist society. But unless it can
be imported thinkingly, into an egalitarian society which not
only tolerates, but encourages excellence – and therefore a
measure of inequality – mediation will never be as effective
as it could be.

Case Studies

I’ll begin with examples from the ethnographic literature.

A. The Plateau Tonga.[71]

I begin with a true story about a conflict which arose among
the Plateau Tonga of what is now Zambia. Traditionally they
were shifting cultivators and herdsmen. In 1948, they were a
dispersed,  partly  dispossessed,  and  rather  demoralized
population of farmers and herders. Europeans had taken some of
their best land. At a beer party, Mr. A, who was drunk,
slugged Mr. B. These men belonged to different clans and lived
in different villages. Unexpectedly, and unfortunately, after
several days, Mr. B died.

This was a stateless society. But there were social groups
whose interests were directly affected by this homicide. The
Tonga are matrilineal. For most purposes, a person’s most
important affiliation is with a limited number of matrilineal
relatives. This is the group which receives bridewealth when
its women marry, and it’s the group which inherits most of his
property when a man dies. It’s also the group that’s primarily
responsible for paying compensation for the person’s offences,
and for exacting vengeance.

The  father’s  matrilineal  group  (which,  by  definition,  is



different from the son’s), is also an interested party.  It is
also liable for a member’s offenses, but to a lesser extent,
and it also inherits from him, although it gets a smaller
share than the matrilineal kin-group. By killing Mr. B, Mr. A
did an injury to Mr. B’s group. For several reasons, Mr. B’s
group didn’t take vengeance on Mr. A or, if they couldn’t get
at him, against one of his relatives. If it did, a blood feud
would result, with back and forth killings until everybody got
sick of it. Another reason for not taking vengeance is that
the  British-imposed  court  system  would  have  arrested  the
avenger. Mr. A himself was in fact arrested, convicted of

manslaughter, and sent to prison.[72] But that didn’t square
things between the kin groups. Mr. B’s group had lost a member
and it demanded compensation.

The kin groups were intermarried. They also lived among one
other. The Tonga lived in very small villages of about 100
people. Most villagers were not members of the same core kin
group. But their fellow villagers were their neighbors and
some of their friends, and they were some of the people they
worked with. The villagers, as neighbors, also had an interest
in a peaceful resolution of the dispute.

Before  Mr.  B  died,  the  A  group  had  made  apologetic  and
conciliatory overtures to the B group. But after he died, all
communication ceased. The matter had become too serious. This
caused a lot of trouble for many people, especially if they
had ties to both groups. Ordinary social life was disrupted.
Even husbands and wives might stop speaking to each other,
because they were often related to different, and now hostile,
kin groups. Something had to be done.

Mr. C, a prominent member of A’s group, found a go-between who
was related by marriage to both groups. All along, A’s group
admitted that Mr. A was obviously the wrongdoer. He had a
reputation as a troublemaker. Nobody was sorry when he went to
prison. A’s group’s concern was how much compensation it would
have to pay. The case had to end with payment of compensation.



A feud was inconceivable, because so many people in each group
were related to people in the other group, and the groups were
intermarried.  It  was  these  cross-cutting  ties  that  made
everybody want a generally acceptable settlement. In modern
societies, usually these ties don’t exist.

The  anthropologist,  Elizabeth  Colson,  doesn’t  report  the
specifics of the settlement.  Because they don’t matter. She
wrote an article about this because she’d published a general
account of Plateau Tonga society, and some of her readers just
couldn’t understand how there could be anything but anarchy

under a system of, well, anarchy.[73]

B. The Ifugao[74]

About 35 years earlier, the situation would have been dealt
with in a somewhat different way by the Ifugao of northern
Luzon.  They were stateless, pagan wet-rice cultivators. And
headhunters. They were anarchists too, but their society was
more stratified than Tonga society. An American, Roy Barton,
taught school there from 1906 to 1917. His predecessor had
been  speared.  He  learned  the  language  and  wrote  a  well-
respected book on Ifugao law. I’ll be speaking in the present
tense, what anthropologists call “the ethnographic present.”
But the story is based on evidence of practices in the period
before 1903, before American authority became effective in the
highlands. Spanish authority had never been effective in the
highlands.

Let’s  assume  the  same  situation  as  among  the  Tonga:  an
unintentional killing by a drunken man. Drunken brawls among
young men occurred among the Ifugao too. If the killing had
been  intentional,  the  kin  group  of  the  victim  would  have

killed the wrongdoer.[75] If they couldn’t get at the wrongdoer
himself, they would kill one of his relatives. The result is a
blood feud. A death for a death, until the groups get sick of
it. But an unintentional killing by a drunk would usually be



resolved by mediation resulting in the payment of compensation
by the one kin group to the other.

The aggrieved party, or in this case one of his relatives,
initiates  the  process.  The  plaintiff  would  recruit  a  go-
between, known as a monkalun. The only restriction is that the
mediator not be closely related to either party. The mediator
would be a relatively wealthy man, and usually a successful
headhunter.  He  was  preferably  somebody  with  experience
mediating disputes. He could also recruit more support from
relatives and dependents than most people could do. If he
arranges a settlement, he is paid a fee by the defendant, and
his prestige is enhanced. And like everybody else, he wants
the matter to be settled peacefully.

In  theory,  the  defendant  is  free  to  reject  mediation.  In
practice, the monkalun makes him an offer he can’t refuse. If
the defendant won’t listen to him, “the monkalun waits until
he ascends into his house, follows him, and, war-knife in
hand, sits in front of him and compels him to listen.” The
defendant is well aware that the mediator has used knives –
maybe  this  very  knife  –  to  cut  off  heads.  He  accepts

mediation.[76]

Once  that  happens,  the  parties  and  their  relatives  are
forbidden to talk to each other. Whatever they have to say to
each other, has to go through the monkalun, even if it has
nothing  to  do  with  the  dispute.  I  think  this  is  very
ingenious.  It  keeps  the  parties  from  getting  into  angry
arguments and making matters worse. It makes it possible for
the mediator to manipulate everybody for their own good. The
conflict imposes a social cost on the village, because it
disrupts  the  ordinary  social  relations  and  the  economic
cooperation among members of the kin groups, as it did among
the Plateau Tonga. So it’s in the interest of a lot of the
local people to have the case resolved.

Formal separation of the parties is not a typical feature of



mediation in primitive societies.[77] But in all societies where
mediators operate, the mediator’s shuttle diplomacy results in
a de facto cooling-off period. In early medieval Ireland,
there were dispute resolution practices which proceeded by
stages, with, in between them, ”a formal ‘cooling-off period’
to prevent a dispute from getting out of control, and to allow
maximum  opportunity  for  private  agreement”  before  a

defendant’s intransigence led to “independent adjudication.”[78]

“Courtroom delay” in the United States is widely decried, but
it may serve the same function.

Occasionally U.S. law provides for cooling-off periods during
the processing of disputes.  Under the Railway Labor Act,
disputes between management and labor, when the parties remain
at an impasse despite mediation, the National Mediation Board
mediator orders a 30 day cooling off period during which the
parties may continue to negotiate or agree to arbitration, but
they  cannot  resort  to  self-help  (such  as  strikes  and
lockouts). Thereafter, the cooling-off period may be extended
indefinitely if a presidential emergency board is created to
formulate recommendations. If these are refused, a final 30

day cooling-off period begins to run.[79]

One group of people who especially desire a settlement is
people who are related to both parties. The closest kin really
do have to side with their kinsman, although they don’t have
to like it. But those who aren’t so closely related to one
side will be severely criticized if they take sides in the
dispute. They want a settlement on almost any terms.

The  mediator  is  a  go-between.  But  he’s  not  just  relaying
messages. He actively shapes the settlement as it eventually
emerges. Mediators almost always do that. I’ll quote from
Barton again, because this quotation often appears in books
about the anthropology of law.

“To the end of peaceful settlement, he exhausts every art of



Ifugao diplomacy. He wheedles, coaxes, flatters, threatens,
drives, scolds, insinuates. He beats down the demands of the
plaintiff or prosecution, and bolsters up the proposals of the
defendants until a point be reached at which the two parties
may compromise.” It’s part of the game that the defendant
initially refuses a settlement offer. These are proud people.
Even a defendant who is obviously in the wrong is expected to

be truculent for awhile.[80] He’s saving face. These are my kind
of people. In another society, “Even where a principal’s claim
is very strong and the balance of bargaining power lies with
him, he commonly makes some effort to show tolerance and good
will by giving way to his opponent in at least some small

degree.”[81]

However, if the mediator thinks that the defendant is being
unreasonable for too long, he may formally withdraw from the
case. For the next two weeks, the parties and their kin can’t
engage in hostilities. After the truce expires, retaliation,
which may include revenge killings, commences. Nobody wants
that. Usually the defendant backs down. But not always. It’s
possible to start over with a new mediator. But this won’t go
on endlessly. In another book, Ralph Barton mentions a case
where  the  defendant  deserted  his  wife  and  refused  to  pay
compensation  to  her  kinsmen.  He  rejected  the  settlements
negotiated by four mediators. The plaintiff’s kin then speared

him. The defendant’s family didn’t do anything about it.[82]

This is not the only way the Ifugaos coped with conflicts, or
failed to. A serious crime among family intimates (such as
theft, or even homicide, between brothers) is likely to go
unpunished. Disputes are between, not within groups. A group
can’t punish itself or claim compensation from itself. This is
also the situation in some other primitive societies. But it
is also true that in legally ordered state societies, law is
least effective in regulating intimate relationships, those

among people with the least “relational difference.”[83]



The Ifugao mediation procedure which I’ve described is also
increasingly inactive as the relational difference among the
disputants increases beyond local, more or less face to face
social networks so as to implicate people who are more distant
socially  and  geographically.  Ralph  Barton  described  the
Ifugaos – who were not an especially peaceable people – as
occupying  concentric  “war  zones”  radiating  outwards.  As
disputes  crossed  the  borders  of  zones,  they  became  more
serious, and more likely to be resolved by violence. In the
outermost  zone,  the  word  “dispute”  hardly  applies.  There,
anybody you don’t know is an enemy, to be killed on sight.
There is no doubt that primitive societies in general have
often failed to establish mechanisms for the resolution of
intergroup  conflicts  the  more  closely  the  situation
approximate  war.

But  again,  this  is  where  states  have  also  conspicuously
failed, despite the United Nations, “international law,” etc.
They often lack the common ground, the middle ground on which
to  base  resolutions  of  disputes.  We  are  at  our  worst  at
solving our problems when we are either too close, or too far
apart. “The relationship between law and relational distance
is curvilinear”: “Law is inactive among intimates, increasing
as the distance between people increases but decreasing as
this reaches a point at which people live in entirely separate

worlds.”[84]  “This  double  conception  of  morality,”  wrote
Kropotkin, in tranquil late Victorian England, “passes through
the whole evolution of mankind, and maintains itself now.” He
added that if Europeans had in some measure “extended our
ideas of solidarity – in theory at least – over the nation,
and partly over other nations as well – we have lessened the
bonds of solidarity within our own nations, and even within

our  own  families.”[85]  In  1914,  like  many  other  thoughtful
people, he was shocked to discover how tenuous international
solidarity really was.

In my title I use the word “justice.” I was thinking, not of



justice as a moral value, but of justice (as in the phrase
“criminal  justice”)  as  a  social  institution.  Ever  since
Plato’s Republic, philosophers, in trying to explicate justice
as a value, have often, instead of defining it, described just
institutions.  In  modern  political  philosophy,  probably  the
most influential theory of justice, and certainly the most
famous – justice as fairness – is that of John Rawls. It is
about, not fairness among individuals, but rather, a just

political  society.[86]  For  Rawls,  justice  means  social

justice.[87] Rawls had nothing to say about the just resolution
of interpersonal disputes, although, that is the first and
usually the only thing that most people think of, when they
think  of  justice.  Post-Rawls  philosophers  such  as  Jeremy
Waldron think of justice in terms of “neutrality,” not a word

Rawls originally used.[88] For Waldron the word does apply, even
if not exclusively, to third-party dispute resolution: “The
neutrality of the third party is a matter of his relation to

the contest between the other two.”[89] The emphasis is on the
third party’s impartiality. That is what makes his decision
fair.

But, does it? Is it even fairness we are looking at – or
looking for – in “justice, primitive”?  The Ifugao mediator is
not neutral. He is not impartial. He is partial toward both
parties. He is partial to society. He is not a judge. He is
not deciding which party is right and which party is wrong. He
is not deciding anything. He is trying to resolve a problem
between two disputants which implicate the interests of other
people too. He isn’t even trying to be “fair.” Whatever its
other merits, compromise is unfair where the fault is entirely
on one side. But mediated outcomes are always compromises.

I see two ways to characterize the mediator’s activity with
respect to justice as fairness. One way is that mediation
working  toward  reconciliation  or  pacification  is  another,
better  kind  of  justice.  The  other  way  is  that  whatever



mediation accomplishes, when it succeeds, is something better
than justice. For me, as an anarchist, peace and freedom are
more important than justice. I think that justice will be a
by-product of freedom more often than freedom will be a by-
product of justice.

Multiplex Relationships

Now I will get a bit theoretical. There’s something about
these disputes which makes them different from many disputes
in modern societies. In a modern urban society, in a dispute
there’s usually only one (if any) social relationship between
the parties. Each party plays a single role. Usually, for
instance, your landlord doesn’t also know you from church or
at work. Your employer isn’t your relative, except in the
Philippines.  Your  landlord  is  not  your  friend.  The
anthropologist  Max  Gluckman  called  these  relationships,

simplex relationships.[90] American suburbanites, for example,
share few ties, and “even while they exist, most suburban
relationships  encompass  only  a  few  strands  of  people’s

lives.”[91]

Just as an individual may have multiple relations with someone
else,  he  may  have  relationships  with  people  who  have
relationships with each other. Describing a Mexican Indian
town, Laura Nader writes: “Cross-linkage brings a number of
individuals or groups together, while dividing them by linking
certain members with different groups. The degree to which
inter-group relations cross-link affects the development of

balanced oppositions or factions in the town.”[92] Those who
have  ties  to  both  parties  to  a  dispute  have  a  personal
interest,  in  addition  to  the  general  interest,  in  the
harmonious  settlement  of  the  dispute.  Cross-links  had  a

pacifying influence among the Plateau Tonga.[93]

In primitive societies, which are anarchist societies, if you
get into a dispute with someone, he might be playing multiple



roles in your life. You have a multiplex relationship. Someone
may be your brother in law, your creditor, your workmate and
your neighbor. This is someone you probably encounter often in
your  everyday  life.  These  multiple  roles  may  multiply
occasions for conflict. But they also motivate both of you
resolve the conflict, because all these relationships taken
together are probably more important than whatever the dispute
is about. And there are typically a lot of other people who
have  an  interest  in  a  peaceful  settlement.  This  is  what
Gluckman calls a multiplex relationship. He also argued that
the more activities the disputants share, the more likely is
it for the dispute to be handled in a more conciliatory than

authoritative fashion.[94]

There’s a seeming paradox here. In complex societies, simplex
relationships  predominate.  In  simpler  societies,  multiplex
relationships prevail. In Tonga and in Ifugao country, there
were a lot of cross-links. There were many people with ties to
both sides. And there was no state to impose law and order.
Instead,  the  social  organization  provided  very  powerful
inducements to make peace.

Forms of Dispute Resolution

What’s a dispute? I’ll adopt a definition used by some (not
all) social scientists. A dispute begins with a grievance.
Someone feels she has been wronged. She may complain to the
wrongdoer. They might resolve the matter. Up to this point,
it’s  been  a  completely  private  matter.  But  if  they  don’t
agree,  and  the  victim  goes  public  with  the  matter,  then
there’s a dispute. Depending on the society, going public
might  mean  calling  the  police,  filing  a  lawsuit,  or  just
complaining to people you know.

Negotiation  is  a  two-party,  bilateral  form  of  dispute
resolution. It probably exists everywhere. But, it isn’t the
solution to every problem. A dyad can be deadlocked. Very
often, as we saw, the involvement of a third party is helpful.



My  main  objective  here  is  to  contrast  mediation  with
adjudication. My focus is mediation. Mediation is appropriate
to anarchist societies. You find adjudication usually in state
societies. But it is questionable whether state societies are
better served by adjudication than anarchist societies are
served by mediation.

I will define mediation as a disputing process which is, above
all, voluntary. It’s one where the parties choose to submit a
dispute to a mediator, not for a decision, but for help. It’s
not primarily concerned with enforcing rules, although, the
parties may invoke rules. The mediator’s purpose isn’t to
identify somebody to blame, although the parties will do lots
of blaming. The purpose is to solve a problem. This is an
ideal type. Ifugao mediation isn’t quite pure, because it
isn’t commenced in a purely voluntary way. But it’s much purer
than what was later attempted in the name of mediation in the
United States.

I will define adjudication as when a dispute – a case – is
initiated by a grievant in a court. A court is a permanent,
pre-existing  decisional  tribunal.  Its  jurisdiction  is
compulsory. Cases are decided by a judge who doesn’t know the
parties. He isn’t interested in repairing the relationship
between the parties, if they have one. He doesn’t care what
the background of the dispute might be. He’s not supposed to
consider those things. He decides the case according to the
laws of the state. Usually, if the case goes to trial, the
judgment is that someone is “guilty” or not guilty of a crime,
or that someone is or is not “at fault” in a civil case.
Usually,  one  party  wins  and  the  other  party  loses.  In
mediation there aren’t supposed to be any winners or losers.

That’s the ideal of adjudication. I could criticize it as a
description of the American legal system, and, I suspect,
every legal system. Adjudication doesn’t even live up to its
own ideal.  But I don’t even like the ideal version. Instead,
I want to discuss what can happen when mediation is inserted



into an adjudication system, supposedly as a legal reform.
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